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Recent Developments in War Contract 
Termination 
By DONALD M. RUSSELL 


During the past three months 
emphasis in the war production 
program has been placed on greater 
production, speedier deliveries and 
new contracts; less attention has 
been required of business and pub- 
lic accountants to termination pro- 
cedures than was the case last Fall. 

In his report dated January 29, 
1945, Robert H. Hinckley, Director 
of Contract Settlements, stated 


that the peak of the backlog of un- 
settled claims was reached in Octo- 
ber at $14.3 billion. The canceled 


commitments settled in the fourth 
quarter of 1944 were $4.2 billion, as 
compared with $2.9 billion for the 
third quarter. The report of James 
F. Byrnes, Director of the Office of 
War Mobilization and Reconver- 
sion, dated January 1, 1945, states 
that of 120,860 contracts termin- 
ated, canceling commitments of 
some $25 billion, 109,000 have been 
written off the books as settled. 
The settled claims had face value of 
more than $10 billion and the pay- 
ments made amounted to less than 
$400 million. In nine out of ten 
contracts no claims were filed. 

It appears evident that a large 
portion of these terminations have 
been the cancellation of commit- 
ments on paper on which the con- 


tractors had not yet made expendi- 
tures. In many instances, also, the 
contractors probably have been 
able to transfer materials from the 
terminated contracts to other con- 
tracts or to obtain advantages 
equivalent to termination settle- 
ments by the reduction of renego- 
tiation refunds. 

It is reported that, whereas in 
1943 disallowances in claims aver- 
aged 35 per cent of the amounts of 
the claims, in recent months dis- 
allowances have been reduced to 9 
per cent, indicating both a clarifica- 
tion of the ground-rules and a bet- 
ter understanding of them by con- 
tractors. Brigadier General D. N. 
Hauseman, ASF, has stated that 
the average time required to process 
a War Department claim has been 
reduced to 1144 months but that it 
still takes the contractors an aver- 
age of 2.6 months to present the 
claims. The Services greatly desire 
office reviews rather than field re- 
views; in the Detroit office, in Aug- 
ust, 1944, 83 per cent of the claims 
were disposed of without field re- 
view as against 65 per cent in 
January, 1944. 

The record of settled termination 
claims shows the beneficial effect of 
the passage of the Contract Settle- 
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ment Act of 1944, the issuance of 
the Joint Termination Regulations* 
and the Joint Termination Account- 
ing Manual* of the War and Navy 
Departments, the clarification of 
policies disclosed by the General 
Regulations of the Office of Con- 
tract Settlement, and the numerous 
educational programs which have 
been carried on within the Service 
Departments and by accounting 
organizations. 


The accelerated and expanded 
production program now under way 
increases the potential danger to the 
national economy of an abrupt and 
general termination of war con- 
tracts. It is fortunate that the 
accounting plans and procedures 
for termination have been so fully 
developed. 


PRINCIPLES CONTROLLING 
SETTLEMENTS 


The termination accounting de- 
velopments of the past year should 
be generally satisfactory to public 
accountants, in fact, those develop- 
ments have been accomplished in 
great part by the efforts of public 
accountants within the Services. 
JTR and JTAM recognize present 
standards of auditing by fair sam- 
ples and tests, and give weight to 
‘recognized commercial accounting 
practices” and to the coordination 





*These documents are available upon 
application to the Joint Termination Regu- 
lations Distributing Office, 6th Floor, 
90 Church St., New York 7, N. Y. 


of the reviews of termination claims 
with internal auditing and control. 
It is evident that these regulations 
do not intend that the cost of the 
reviews shall exceed the gains re- 
sulting therefrom and there is recog- 
nition of the danger that possible 
losses to the national income result- 
ing from unemployment, idle facili- 
ties or lost markets might exceed 
the possible savings to the Govern- 
ment in enforcing every legal ad- 
vantage which it holds. Section 109 
of the Criminal Code is waived and, 
probably for the first time, Govern- 
ment representatives are authorized 
and instructed to aid and assist 
claimants against the Government. 
Capt. J. Harold Stewart, USNR, 
has well stated the objective of the 
Government, as evidenced by JTR 
and JTAM, to be “‘rough justice, 
speedily administered, not meticu- 
lous accuracy, long delayed.” 
Public accountants called upon to 
assist in termination matters should 
study thoroughly JTR, JTAM, the 
Contract Settlement Act of 1944, 
the instructions accompanying the 
standard forms for settlement pro- 
posals, and the regulations issued by 
the Office of Contract Settlement, 
including the Termination Cost 
Memorandums, of which numbers 
1 through 8 were issued under Regu- 
lation No. 14 under date of Febru- 
ary 22, 1945. The type of reports 
desired from public accountants is 
one containing detailed, accurate 
and comprehensive factual ccm- 
ments with descriptions which will 
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permit the contracting officers and 
the contractors to negotiate a set- 
tlement price with full knowledge 
of all the pertinent facts. 


TERMINATION ACCOUNTING STATE- 
MENTS ARE SPECIAL- 
PURPOSE STATEMENTS 


Statements prepared for termina- 
tion settlement proposals are not 
general-purpose financial state- 
ments; they are for the purpose of 
arriving at settlement prices. As 
such, they are not limited by the 
treatment of costs and expenses in 
the general accounts of the business 
nor by the taxable or renegotiation 
status of the items. Costs and ex- 
penses used in the presentation of a 
claim are not reimbursed specifi- 
cally; they are presented as statis- 
tical items and if accepted by the 
contracting officers they are accep- 
ted merely as a part of a computa- 
tion of a price. 

Failure to recognize this caused 
some confusion in regulations now 
superseded, which sought to exclude 
from the claims any costs and ex- 
penses which had been charged off 
in renegotiation settlements, par- 
ticularly tooling expenses and start- 
ing load costs, and loss of useful 
value of special facilities equal to 
the amortization deducted on tax 
returns under Certificates of Neces- 
sity. These requirements have been 
eliminated; all costs related to the 
contract are permitted to be pre- 
sented for consideration. Renego- 
tiation and termination are to pro- 





ceed independently, at least until 
such time as the renegotiation 
statute expires when Government 
policy may again require a recon- 
ciliation and joint consideration of 
costs and expenses under these pro- 
grams. 


HORIZONTAL SETTLEMENTS 


Field experiments were carried on 
by the Services during 1944 in 
which four-man teams were placed 
at the offices of certain companies 
considered likely to become bottle- 
necks in the contractor-subcontrac- 
tor vertical chains. The plan con- 
templated horizontal settlements in 
which the Government dealt direct- 
ly with subcontractors and included 
several variations such as company- 
wide settlements and basketing of 
claims. It is reported that, as a 
result of these experiments, settle- 
ment teams placed at the offices of 
individual contractors will be used 
very sparingly. It is considered 
that, at least until V-Day, the time 
of the available, qualified Govern- 
ment representatives can be utilized 
to better advantage in district 
Offices where they can serve many 
contractors. 


ADVANCE PLANNING 


JTR 222 provides for the ex- 
change of memoranda between con- 
tracting officers and contractors, 
not finally binding on either party, 
which will settle in advance many 
of the troublesome details of ter- 
mination settlements. This plan- 
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ning includes efforts to inform con- 
tractors as to the ground-rules of 
termination and to assist them to be 
prepared for speedy preparation of 
claims; it is contemplated that the 
tentative memoranda exchanged 
can be confirmed or adjusted 
promptly upon actual termination 
if the situation has not changed 
materially. Appropriate matters 
for advance planning include: 


(a) Inventory classifications and descrip- 
tions 

(b) Quantities of spare parts to be com- 
pleted from work in process 

(c) Materials to be held as stand-by 

(d) Materials and parts to be (1) 
scrapped, (2) retained or disposed of 
by the contractor, or (3) transferred 
to the Government 

(e) Plans for plant clearance 

(f) Storage agreements 

(g) Disposition of Government-owned or 
special facilities 

(h) Rates for (1) factory overhead, 
(2) general overhead 

(i) Treatment of starting load; method 
of computation 

(j) Engineering and tooling allocations 

(kK) Basis of allocation of overheads 


*(1) Recommended to be scrapped, cost 


(1) Amortization of special facilities 

(m) Rate of profit 

(n) Interim financing 

(0) Settlement expenses 

If the contractor has available 
manpower to work in advance on 
the termination problem, it appears 
possible to settle most problems in 
advance of actual termination other 
than the quantities of materials and 
parts which will be on hand. Then 
the so-called ‘‘count and multiply” 
method of termination settlement 
can be used. 

The Studebaker Corporation sub- 
mitted last summer a complete pro 
forma termination settlement pro- 
posal to the War Department in 
connection with its M-29 Cargo 
Carrier (Weasel) contract. This 
proposal was based on the “‘ideal’’ 
quantities of materials which it in- 
tended to carry in its inventories at 
all times, and these assumed quan- 
tities were priced and extended and 
a total value computed in the pro 
forma claim. Materials and parts 
were divided into five classes. * 


$1,061,000 


Offered $15/ton for steel scrap, $20/ton for grey-iron scrap, 


61éc./Ib. for copper and brass, total 


Loss to the Government. 


(2) Willing to buy at more than 75 per cent of cost, cost 


Offered 


(3) Willing to buy at less than 75 per cent of cost, cost 


Offered 


(4) Unwilling to buy, considered salable 
manifolds, etc. ) 


15,590 
$1,045,410 
$ 157,000 

122,000 
$ 35,000 
$ 153,000 

55,000 
$ 98,000 


to others (special batteries, 


(5) Unwilling to buy, considered that Ordnance Department may 


take as spare parts. 
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The company requested immedi- 
ate decision upon all factors in- 
volved including the amounts of the 
advances that would be paid. This 
procedure was “earnestly recom- 
mended” to other contractors by 
Brigadier General Albert J. Brown- 
ing, ASF, in an address before the 
Illinois Manufacturers Association 
on September 15, 1944. 


PREDETERMINATION SETTLEMENT 
AGREEMENTS 


JTR 225 contemplates binding 
advance agreements as to termina- 
tion settlements on the same mat- 
ters which may be considered under 
advance planning. These agree- 
ments may be modified or amended 
ifrom time to time prior to actual 
termination, but after notice of 
termination the contractor is firmly 
bound. This arrangement may as- 
sist greatly in expediting settle- 
ments for small orders and for con- 
tractors who are willing to agree in 
advance to retain all materials. It 
may be used only where the avail- 
able data permit a _ reasonable 
forecast. 


THE SIxTy-DAY RULE FOR 
PLANT CLEARANCE 


The Surplus Property Disposal 
Act, dated October 3, 1944, has 
been generally regarded as a dis- 
appointment by those interested in 
speedy termination settlements. Its 
conflicting objectives, cumbersome 
requirements for reference of inven- 
tory lists to many agencies, and its 


concern for strategic materials to be 
added to the national stockpile ap- 
pear likely to delay settlements. 
The chief protection to the contrac- 
tor against impeded production of 
post-war goods may lie in Section 
12(d) of the Contract Settlement 
Act. This gives the contractor the 
right to remove materials and store 
them at the Government’s expense 
sixty days after filing an inventory 
accompanied by a request for re- 
moval and a certificate as provided 
in JTR 426.1. The contractor 
may, of course, remove and store at 
his own risk and expense before 
sixty days have elapsed. 

The sixty-day rule requires the 
filing of a “satisfactory” inventory. 
The standard forms for inventory 
require more detailed description of 
items intended to be transferred to 
the Government than for those to be 
retained or disposed of by the con- 
tractor. The sixty-day rule is appli- 
cable to individual items, and the 
complete description should be filed 
for items for which this rule may be 
invoked. If all of the requirements 
of the standard detailed description 
inventory form are complied with, 
contracting officers should have no 
basis to claim that an inventory is 
not in “satisfactory” form. 

The contractor must furnish a 
notice of his intent to remove the 
materials twenty days before re- 
moval and, if a Government inspec- 
tor fails to verify the materials as to 
quantities and condition before 
they are removed, the contractor 
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should within thirty days after re- 
moval file a certificate specifying 
the material which has been re- 
moved. Such a certificate “‘shall 
constitute prima facie evidence 
against the United States as to the 
quantities and condition of the ma- 
terials so removed, and the fact of 
their removal.” 


STANDARD FORMS 


The standard forms issued by the 
Office of Contract Settlement Octo- 
ber 13, 1944, “‘for use by all govern- 
ment agencies” and the related in- 
structions should be familiar to all 
public accountants. They provide 
for interim as well as final filings, 
thus permitting the proposals to be 
presented in sections to expedite 
consideration by contracting offi- 
cers and disposal of materials. It is 
possible to file information “by 
reference,” thus avoiding fruitless 
repetition in the descriptions of ac- 
counting methods used in distribut- 
ing overhead and of other informa- 
tion. Details of labor, material and 
overhead by inventory items are not 
now required although overall esti- 
mates, applicable to finished com- 
ponents and work in process, are to 
be stated. Form 1-a, to be used for 
net proposals of less than $1,000 
where the contractor will retain or 
dispose of all the inventory, will 
eliminate much clerical work. It is 
specifically provided that the esti- 
mated percentage of completion 
method may be used for the deter- 
mination of cost reported on this 


form. General Regulation No. 6 of 
the Director of Contract Settlement 
provides that any approval in good 
faith by a contractor of a claim sub- 
mitted to him by his subcontractor 
on Form 1-a, will be recognized by 
the Government as final and con- 
clusive, in the absence of prior 
notice to the contractor that this 
privilege is withdrawn. 


RATES OF PROFIT 


It is believed that General Regu- 
lation No. 7 of the Director of Con- 
tract Settlement was issued for the 
purpose of overcoming the opinion 
held by many contracting officers 
that the allowable rate of profit was 
limited to 6 per cent overall, the 
rate stated for formula settlements. 
This regulation specifies that in ne- 
gotiated settlements any reasonable 
method may be used to arrive at a 
fair profit. 

The most satisfactory criterion is 
a proper proportion of what the 
parties have agreed upon as evi- 
denced by (a) the amount agreed to 
when the contract was negotiated, 
(b) the amount the contractor 
would have earned if the contract 
had been completed, or (c) the 
amount which the contractor agreed 
to accept in the event the contract 
was terminated and litigation re- 
sulted; method (a) is the preferred 
method under usual conditions. 
Emphasis is to be placed upon the 
extent and difficulty of the work 
completed, engineering, production 
scheduling, planning, technical 
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study and supervision, and super- 
vision of the work of subcontrac- 
tors. The.same principles are to 
apply in the review of settlements 
made between contractors and sub- 
contractors except that in place of 
(a) contracting officers may substi- 
tute the original rate of profit which 
the contracting agency would have 
agreed to pay if there had been 
direct procurement. 


RECOGNIZED COMMERCIAL 
ACCOUNTING PRACTICES 


JTR 551.1 states: 


The costs contemplated by this State- 
ment of Principles are those sanctioned by 
recognized commercial accounting practices 


The concept of “recognized com- 
mercial accounting practices’”’ differs 
from and is broader than “generally 
accepted accounting principles.” 
The phrase as used in the regula- 
tions is intended to establish a 
standard of comparison in one 
branch of accounting, that is, the 
determination of costs by products. 
It is to be used throughout industry 
and not by a restricted group of 
professional accountants. 

Back of the phrase is recognition 
of the fact that the principal guide 
to the determination of costs is com- 
mon sense. There is recognition 
that there is one major principle in 
accounting for costs by products, 
that is, that the product which re- 
ceives the benefit of the expenditure 
should be charged with the amount 
thereof. There is recognition that 


many expenditures result in benefits 
which are shared jointly by more 
than one contract or product and 
must be allocated by some type of 
proration process. 

These underlying conditions leave 
room in cost accounting for a 
considerable variety of personal 
opinions and preferences according 
to the judgment of individuals. 
The adopted standard presupposes 
that, if several experienced cost ac- 
countants were to review the prac- 
tices adopted by the contractor, 
they would be able to agree that 
such practices were or were not 
commonly in use and accepted as 
satisfactory under like conditions in 
the everyday business of manufac- 
turing and selling commercial goods. 


INITIAL COSTS 


Most termination proposals will 
include a computation of prorated 
initial costs, and in many proposals 
this computation will constitute a 
major problem. The statements of 
cost principles recognize that war 
production contracts usually begin 
with high unit costs which are grad- 
ually reduced as production con- 
tinues. Engineering and develop- 
ment costs and special tooling costs 
should be presented, if practicable, 
separately from other computations 
of the amortization of initial costs. 

It is evident that high initial 
costs may be encountered within 
any of the usual cost classification 
accounts, and therefore the compu- 
(Continued on page 26) 
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Review of Important Federal Tax 
Decisions of 1944* 


By DALLAS BLAIR-SMITH 
( New York Office) 


As in past years, a large volume 
of federal tax decisions continued to 
fatten the reference books during 
the calendar year 1944. There were 
some 630 Tax Court decisions (of 
which 225 were officially published), 
15 Supreme Court decisions, and 
about 500 decisions of the other 
federal courts of original and ap- 
pellate jurisdiction. In this review 
only a few of these cases are dis- 
cussed. Your reviewer has attemp- 
ted to select cases on new points, 
including the appellate decisions 
which illustrate the application and 
development of the important rule 
enunciated by the U. S. Supreme 
Court in the 1943 Dobson decision. 


TIME OF ACCRUAL OF DEDUCTIONS 


Two Supreme Court decisions 
last year dealt with the accrual of 
deductions. In the first of these, 
Dixie Pine Products Co. v. Com’r, 
the Court held that a taxpayer on 





*This article is a condensation of a larger 
one on the same subject which Mr. Blair- 
Smith was asked to write for The New York 
Certified Public Accountant. The complete 
article, which appeared in the February, 
1945, issue of that publication, contains 
complete Internal Revenue Code references 
and case citations. 


the accrual basis may not accrue 
and deduct the amount of a tax the 
liability for which it is contesting 
in the State courts. The Court 
pointed out that it has long been 
the rule that to warrant accrual all 
the events must occur in the taxable 
year which fix the amount and the 
fact of the taxpayer’s liability, and 
said that this cannot be the case 
where the liability is contingent and 
is contested by the taxpayer. The 
Court further stated that the tax- 
payer must await the event of the 
State court litigation, and claim a 
deduction only for the year in 
which its liability for the tax was 
finally adjudicated. The decisions 
of the Fifth Circuit and the Board 
of Tax Appeals were upheld. 

The Dixie Pine Products decision 
was applied by the Tax Court in 
Burton-Sutton Oil Co., Inc., to dis- 
allow as deductions for 1937 and 
1938 certain contested State income 
taxes for those years which were 
neither asserted nor contested until 
1941, though in the Supreme Court 
case the contest was begun before 
the end of the taxable year for 
which the deduction was claimed. 
Also the Tax Court in another case 
disallowed the deduction of federal 
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capital stock tax paid by a cash 
basis taxpayer and refunded in a 
later year, and its decision was 
affirmed on the authority of the 
Dobson and Dixie Pine Products 
decisions by the Third Circuit, 
which said that the authority for 
deducting a tax paid is no different 
from that for deducting a tax ac- 
crued (Cooperstown Corp. v. Com’r). 
Upon rehearing the Circuit Court 
reaffirmed its decision, but mainly 
on the ground that no legal liability 
for payment of the capital stock tax 
had ever existed. 

That the principle of the Dixie 
Pine Products case applies to de- 
ductions other than deductions for 
taxes is indicated by language of 
the Supreme Court in Security Flour 
Miils Co. v. Com’r (infra) and by 
the Tax Court’s application of the 
principle to a taxpayer’s accrual 
and deduction of additional wages 
under the Fair Labor Standards 
Act, the liability for which the tax- 
payer denied and contested. The 
Tax Court held that the additional 
wages were deductible in 1940 when 
the contest was settled and pay- 
ment made, and that no part of the 
wages was deductible in 1938 and 
1939, though some of the services of 
the employees had been rendered 
in those years. (Atlantic Coast Line 
R. R. Co.) 

The Supreme Court decision in 
Security Flour Mills Co. v. Com’r 
contains the Court’s construction of 
Section 43, which provides that 
deductions and credits shall be 





taken for the taxable year in which 
“‘paid or accrued” or “paid or in- 
curred”’ dependent upon the method 
of accounting upon the basis of 
which the net income is computed, 
unless in order to clearly reflect the 
income the deductions and credits 
should be taken as of a different 
period. [Italics supplied.] 

The taxpayer had contested lia- 
bility for 1935 A.A.A. processing 
taxes and had not paid them tothe 
Collector. However, it had accrued 
a liability for the taxes on its books, 
and had included processing taxes in 
the price of goods sold to its cus- 
tomers in 1935. Repayments of 
certain amounts so included were 
voluntarily made to customers in 
1936, 1937 and 1938, and the Board 
of Tax Appeals, applying the quali- 
fying clause of Section 43 which is 
set out in italics above, allowed the 
deduction of such amounts in 1935. 
The argument was that the money 
had been received from the cus- 
tomers in 1935, and the repayments, 
though made in later years, should 
be offset against the 1935 income. 
The Tenth Circuit reversed the 
Board and the Supreme Court up- 
held the Circuit Court. 

The Supreme Court, citing its 
decision in the Dixie Pine Products 
case (supra) held, first, that the 
liability for the 1935 processing 
taxes did not accrue, as payment 
thereof was contested by the tax- 
payer and the taxes were never 
paid to the Collector. Secondly, 
it disagreed with the taxpayer’s 
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contention that the qualifying 
clause in Section 43 operates to 
allow the deduction in a year differ- 
ent from the year of accrual where, 
upon analysis of any transaction, 
it is found that it would be unjust 
or unfair not to isolate the trans- 
action and treat it on the basis of 
its long-term result. The Coun 
quoted from the Congressional 
Committee reports under the 1924 
Act, when the clause was inserted 
in the law, and stated that it is 
clear that the purpose was to take 
care of fixed liabilities payable in 
fixed installments over a series of 
years. As an example, the Court 
states that a tenant would not be 
compelled to accrue in the first 
year of a lease the entire rental 
liability, nor would he be com- 
pelled, if he saw fit to pay all the 
rent in advance, to deduct the whole 
payment as an expense for the 
current year. The quotation from 
the Committee reports also sug- 
gests that the qualifying clause in 
Section 43 is the authority for pro- 
rating prepaid interest on a time 
basis in the conventional manner. 

The Court cited with approval 
and quoted from its 1931 decision 
in Burnet v. Sanford & Brooks Co. 
to the effect that all the Revenue 
Acts have uniformly assessed the 
tax on the basis of annual returns 
showing the net result of all the 
taxpayer’s transactions during a 
fixed accounting period, and that 
this is necessary so that the system 
of taxation should produce revenue 


ascertainable, and payable to the 
Government, at regular intervals. 
Then citing a number of its other 
decisions, the Court in its Security 
Flour Mills opinion said: 

The legal principle has often been stated 
and applied. The uniform result has been 
denial both to government and to taxpayer 
of the privilege of allocating income or outgo 
to a year other than the year of actual 
receipt or payment, or, applying the accrual 
basis, the year in which the right to receive, 
or the obligation to pay, has become final 
and definite in amount. 

The Court accordingly denied 
that Section 43 altered the rule so 
as to allow a hybrid system partly 
annual and partly transactional, as 
the taxpayer had contended. It 
stated that the language which 
Congress used does not permit tax- 
payers to employ a divided and 
inconsistent method of accounting 
not properly to be denominated 
either a cash or an accrual system. 

The Security Flour Mills case 
has been recently applied by the 
courts to disallow the deduction 
of an attorney’s fee which was con- 
tingent and did not become fixed 
until after the close of the taxable 
year (Com’r v. Blaine, MacKay, 
Lee Co.), to disallow the deduction 
in a decedent’s return of an amount 
accrued by the executor for dam- 
ages resulting from a suit for negli- 
gence which was settled after the 
taxpayer’s death (Com’r v. U. S. 
Trust Co. of N. Y., Ex’r), and to 
disallow to a subway contractor the 
estimated cost accrued on its books 
for future restoration work for 
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which it would be liable under the 
contract (Spencer, White & Prentis, 
Inc. v. Com’r). 


TIME OF REPORTING INCOME 


The statement of principle in- 
cluded in the Supreme Court’s 
Security Flour Mills opinion (supra) 
embraces both deductions and in- 
come, and that decision was cited 
and applied by the Tax Court in a 
case involving deferred income 
(Your Health Club, Inc.). The 
taxpayer in the case received or 
accrued amounts under contracts 
which obligated it to perform ser- 
vices for periods extending beyond 
the end of the taxable year. As in 
prior decisions, the Tax Court 
refused to allow the deferment of 
any of the income, and held that 
all amounts received or accrued 
in the taxable year must be re- 
ported. After citing the usual 
authorities on this point, the Tax 
Court went on to say that the rule 
and its underlying reason were 
stated in the Security Flour Mills 
case, and pointed to the paragraph 
from that decision which is quoted 
above. 

If it is true that the Supreme 
Court has again denied the author- 
ity of the Treasury and the courts 
to allow a proper accounting treat- 
ment of deferred income for tax 
purposes, a Code amendment allow- 
ing it seems more urgently needed 
than ever. Such a statutory amend- 
ment has been repeatedly recom- 
mended by accountants. 





RESTORATION TO INCOME OF 
DEPLETION ON ADVANCED 
ROYALTIES 


The Supreme Court in Douglas 
et al. v. Com’r considered the ques- 
tion whether depletion previously 
deducted from advanced minimum 
royalties received under a mining 
lease should be restored to income 
upon termination of the lease before 
any minerals were extracted, as 
required by the regulations. The 
Court upheld the regulation as 
valid, and pointed out that the tax- 
payer had received something in 
the year of termination of the lease, 
as the lessee had given up its right 
to extract the minerals covered by 
the advanced royalties. Two Jus- 
tices dissented, believing it an 
unreasonable exercise of the rule- 
making authority to tax in one year 
amounts which had been deducted 
in several previous years, and thus 
impose a tax disadvantage which 
defeats the advantage of the deple- 
tion deduction granted by Con- 
gress. 


One taxpayer in the case had 
taken a depletion deduction in a 
loss year and had received no 
benefit from it. The Eighth Circuit 
had taxed restoration of that de- 
duction also, refusing to apply any 
“‘tax benefit’ rule, and had reversed 
the Board on this point. The Su- 
preme Court affirmed the Circuit 
Court on this issue by an equally 
divided Court (4-4), two Justices 
believing that the deduction from 
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which no benefit was derived should 
not be restored. The two Justices 
who dissented from the majority 
opinion as a whole never reached 
the tax benefit question. 


FILING OF PERSONAL HOLDING 
COMPANY RETURNS 


In Com’r v. Lane-Wells Co. the 
Supreme Court held that a personal 
holding company must file a separ- 
ate personal holding company re- 
turn on Form 1120H, and that a 
regular corporation income tax 
return on Form 1120 is insufficient 
to start the running of the statute 
of limitations on the assessment 
and collection of personal holding 
company tax, or to avoid the 25 
per cent penalty for failure to file 
areturn. The penalty for 1934 and 
1935 was mandatory, but under the 
law for 1936 the penalty could be 
lifted if it were shown that failure 
to file Form 1120H was “due to 
reasonable cause and not due to 
wilful neglect,” and the case was 
remanded to the Tax Court for a 
finding on the latter point as to 
1936 only. 

The Supreme Court’s decision 
is regarded by many as a harsh 
one. In the taxable years involved 
the taxpayer believed it was not 
a personal holding company, having 
been so advised. Several years 
later the courts imposed personal 
holding company status, tax lia- 
bility and the penalty. Unless a 
curative amendment of the Internal 
Revenue Code can be obtained, it 


would seem that, in order to start 
the running of the statute and to 
avoid all question of the penalty, 
corporations which may possibly 
be classified as personal holding 
companies should file timely re- 
turns on Form 1120H, claiming in 
appropriate cases that they should 
not be so classified. 


BASIS REDUCTION UNDER SECTION 
270 OF THE NATIONAL BANK- 
RUPTCY ACT 


The Supreme Court opinion in 
Claridge Apartments Co. v. Com’r 
contains a detailed history and ap- 
praisal of the tax features of the 
National Bankruptcy Act as 
amended by the Chandler Act in 
1938. That amendment exempted 
from taxation any income arising 
from a modification or cancellation 
of indebtedness in a Section 77B 
or Chapter X proceeding, and pro- 
vided for the reduction of the basis 
of the debtor’s property by the 
amount of the debt cancellation, 
but not below the fair market value 
of the property. The Court con- 
strued the applicability section of 
the Chandler Act, and ruled that 
the foregoing amendment did not 
apply in the case of a debtor cor- 
poration which was reorganized 
under Section 77B in proceedings 
which had been closed by final 
decree prior to September 22, 1938, 
the effective date of the Chandler 
Act. Hence the taxpayer in the 
Claridge case, the successor cor- 
poration to a debtor reorganized in 
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such a proceeding, did not need to 
reduce the depreciation basis of 
property which was transferred to 
it pursuant to the Bankruptcy Act 
reorganization. The 1943 Act ren- 
dered inapplicable the basis reduc- 
tion requirement of the Chandler 
Act, effective for the computation 
of depreciation for all taxable years 
after 1933, but effective to reduce 
the tax liability only for 1943, 1944, 
and subsequent years. 


STOCK OPTION GIVEN TO 
EMPLOYEE 


The question whether and under 
what circumstances taxable income 
may arise from the exercise of a 
stock option was still unsettled at 
the end of 1944. During the year 
the Ninth Circuit decided a case 
in which it held that the excess 
over the option price of the market 
value of the stock (at the date when 
the option was exercised) was not 
income. The option had been 
granted by a corporation as com- 
pensation to an employee at a time 
when the value of the stock did 
not exceed the option price, and 
the Court pointed out that the 
option, not the stock, was given as 
compensation. However, on Feb- 
ruary 26, 1945, the Supreme Court 
reversed, holding that the excess 
of stock value over option price 
was taxable as compensation to 
the employee upon exercise of the 
option (Com’r v. Smith). The Su- 
preme Court’s decision appears to 
make the exercise of such options 


disadvantageous, and _ indicates, 
without deciding the point, that 
even if the option were sold the 
gain might be taxable as compen- 
sation. 


OTHER SUPREME COURT DECISIONS 


Two other Supreme Court opin- 
ions deciding questions of substan- 
tive income tax law are worthy of 
note. The Court held that the 
Wisconsin privilege dividend tax is 
not imposed upon and is not de- 
ductible by the corporation (Wis- 
consin Gas & Electric Co. v. U. S.). 
Such tax is imposed by the State 
with respect to both foreign and 
domestic corporations doing busi- 
ness within Wisconsin, and is with- 
held by the corporations from 
dividends declared and paid. Since 
the tax is imposed upon the share- 
holders receiving the dividends, it 
follows that they may deduct it, 
and the Tax Court so held (Ameri- 
can Light & Traction Co.). 


The Supreme Court held that 
the Oklahoma elective community 
property law is not effective to 
divide the community income for 
federal income tax purposes (Com’r 
v. Harmon). The election of a 
husband and wife to come under 
the law was regarded by the Court 
as an assignment of earned income 
which does not render the income 
immune from taxation to the as- 
signor. There were two dissents. 
The similar elective community 
property system of Oregon may 
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also be ineffective for federal income 
tax purposes. 


EXEMPT INTEREST FROM OBLIGA- 
TIONS OF POLITICAL SUBDI- 
VISIONS 


In two companion test cases the 
Treasury sought to tax the interest 
on bonds of the Port of New York 
Authority and the Triborough 
Bridge Authority, although such 
interest has been regarded as ex- 
empt for many years. The main 
issue was whether these organiza- 
tions were political subdivisions of 
a State within the meaning ofthe 
Code. The Tax Court held they 
were political subdivisions, and so 
did the Second Circuit, though 
Judge Frank vigorously dissented, 
largely on the ground that they 
were more like public utilities 
(Com’r v. Shamberg Estate; Com’r 
v. White Estate). The Supreme 
Court recently denied certiorari, 
putting an end to the litigation. 


TREATMENT OF BAD DEBT RE- 
COVERIES UNDER RESERVE 
METHOD 


The Tax Court held that a tax- 
payer using the reserve method 
need not credit bad debt recoveries 
to the reserve where it had been 
the taxpayer’s consistent practice 
for many years to report such re- 
coveries as income. The effect of 
the decision was to exclude the 
taxpayer from the personal holding 
company classification by reducing 
the percentage of personal holding 


company income to gross income 
(Ohio Loan & Discount Co.). In 
another case (Johnson Lumber Co.) 
the Tax Court’s holding to the same 
effect enabled the taxpayer to 
exclude the bad debt recovery from 
its excess profits net income, and 
the Tax Court disapproved the 
regulation which would have dis- 
allowed such exclusion to all tax- 
payers using bad debt reserves for 
tax purposes. However, the Trea- 
sury has changed the regulation to 
accord with the Tax Court de- 
cisions. 


DEDUCTION OF SALARY OR _ IN- 
TEREST ACCRUED BUT NOT PAID 
TO CONTROLLING STOCKHOLDER 


Under Code Section 24(c) a cor- 
porate taxpayer may not deduct 
salary or interest accrued to a con- 
trolling stockholder, unless paid 
within two and one-half months 
after the close of its taxable year, 
if by reason of the accounting 
method of the stockholder-employee 
the amount is not includible in the 
latter’s gross income for the taxable 
year in which or with which the 
taxable year of the corporate tax- 
payer ends. The Tax Court held 
such accrued salaries to be de- 
ductible by a corporation which 
had not paid them within the time 
limit, on the ground that the stock- 
holder-employees, who reported on 
the cash basis, had constructively 
received the income, as the cor- 
poration was well able to pay the 
salaries on demand (Flynn Mfg. 
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Co.). The fact that the individuals 
had not reported the salaries as 
taxable income until a later year 
was immaterial. 

In a somewhat similar case, how- 
ever, where it was contended that 
unpaid accrued interest had been 
constructively received by the con- 
trolling stockholder, the Tax Court 
refused to allow the deduction to 
the corporation, and pointed out 
that it could not have been con- 
structively received on December 
31, the end of the taxable year of 
both the corporation and the indi- 
vidual, because the interest was 
not due and payable until after 
that date (Lake, Inc.). 

As to the meaning of “two and 
one-half months after the close” 
of the taxable year, the Second 
Circuit held that under Section 
24(c) payment of accrued items 
must be made by a calendar year 
taxpayer before March 16 of the 
following year (Mensuss Realty Co. 
v. Com’r). 


FORGIVENESS OF INDEBTEDNESS 


Creditors of a corporation who 
were not stockholders forgave a 
portion of its indebtedness to them. 
Such forgiveness, under the Su- 
preme Court’s rule in Helvering v. 
American Dental Co., (1943) was 
not taxable income to the corpora- 
tion. However, the question was 
also raised whether it was not a 
contribution to the capital of the 
taxpayer and therefore includible 
in its invested capital, even though 


the taxpayer had a deficit. The 
Tax Court in Liberty Mirror Works 
held that the forgiveness of debt 
by nonstockholders did not con- 
stitute invested capital, and indi- 
cated that the creditors had “in- 
vested” nothing, as they had no 
interest in the business, citing a 
1928 Board decision (Holton & Co.) 
and quoting the Supreme Court’s 
language in La Belle Iron Works v. 
U. S. (1921), both being decisions 
under the prior excess profits tax 
law. The Tax Court’s Liberty 
Mirror Works decision is not con- 
vincing, particularly in view of the 
apparent admission in the regula- 
tions that a “‘contribution to capi- 
tal’’ may come “‘from any person.” 


JURISDICTION OF THE TAX COURT 
OVER SECTION 722 CLAIMS 


The Tax Court held in a case 
involving the taxable year 1940, 
which came to it on the basis of a 
notice of deficiency, that it was 
without jurisdiction to consider the 
question of relief under Section 722. 
Such jurisdiction may be invoked 
after the Commissioner has mailed 
a notice disallowing the application 
for relief in whole or in part. How- 
ever, the Tax Court ruled that it 
could determine the excess profits 
tax liability in the deficiency pro- 
ceeding, and later redetermine the 
tax again should the Commissioner 
disallow the relief application (Uni- 
Term Stevedoring Co.). It was also 
held in another case that the same 
rule applies when the petition in 
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a deficiency proceeding was filed 
before December 17, 1943, prior to 
which date the law allowed tax- 
payers to claim the benefits of 
Section 722 in such a proceeding 
(Pioneer Parachute Co.). 

It appears that the likeliest way 
of arranging that a deficiency in 
excess profits tax and an applica- 
tion for relief will be considered and 
disposed of simultaneously by the 
Treasury and the Tax Court is to 
file the application with the return 
and defer payment of 33 per cent 
of the claimed tax reduction under 
Code Section 710(a)(5), if that is 
allowable in the particular case. 


Wuat LAw Is APPLICABLE TO 
CARRY-OVERS? 


In computing the amount of the 
carry-over of a net operating loss 
or unused excess profits credit, 
should the amount thereof be com- 
puted under current provisions of 
the Code or under the Code pro- 
visions applicable to the year when 
the net operating loss or unused 
credit arose? The Tax Court in 
Moore, Inc. decided that the 
amount of a net operating loss for 
1941, carried over to 1942, should 
be computed under the Code as 
amended by the 1942 Act, that is, 
under the law applicable to the 
year for which the tax was being 
computed. It pointed out that 


prior laws (the 1924, 1926, 1928 
and 1932 Acts) permitting the 
carry-over of a net loss from an 


earlier year to a succeeding year 
had expressly provided that the 
net loss should be computed under 
the law of the earlier year, but that 
the 1942 Act contained no such 
provision. The Tax Court’s con- 
struction of the law seems to your 
reviewer to be sound, though the 
Commissioner has announced his 
nonacquiescence. The decision is 
in accordance with the principles 
enunciated by the Third Circuit 
in Forstmann v. Rogers (1942), a 
case in which the court computed 
a gain by determining the tax basis 
of the property under the law in 
effect for the year in which the gain 
was realized. Such basis was not 
determined under the law in effect 
for the year in which the property 
was acquired, or for any other 
prior year, as no statutory provision 
then required it. 

As to the carry-over of an unused 
excess profits credit, the rule is 
different. The Code specifically 
provides that the term “unused 
excess profits credit’”’ means the 
excess, if any, of the excess profits 
credit for any taxable year begin- 
ning after December 31, 1939, over 
the excess profits net income for 
such taxable year, computed on 
the basis of the excess profits credit 
applicable to such year. An excep- 
tion to this rule is the statutory 
requirement that the excess profits 
credit and the excess profits net 
income for 1940 shall be computed 
under the law applicable to 1941. 























Review of Important Federal Tax Decisions of 1944 17 





BASIS OF PROPERTY ACQUIRED 
SUBJECT TO INDEBTEDNESS 


When property is acquired sub- 
ject to a mortgage or other indebt- 
edness, which is not assumed by 
the taxpayer, the question arises 
whether the basis for gain or loss 
(and for depreciation) includes the 
amount of the debt, or is only the 
amount of the equity. Probably 
most taxpayers have assumed that 
the cost of such property is the 
cost of the equity plus the debt to 
which the property is subject. 
However, in a case where the tax- 
payer had acquired by inheritance 
property subject to a debt which 
equaled the value of the property, 
the Tax Court held that no depre- 
ciation was allowable because the 
taxpayer’s equity in the property 
had a basis of zero (Crane, on 
appeal C. C. A.-2). 


The foregoing theory has not yet 
been generally applied, though in 
another Tax Court case the issue 
was raised in connection with a 
claimed loss. The Commissioner’s 
contention was that the basis of 
the property did not include the 
amount of the debt subject to 
which the property had been ac- 
quired, but the Tax Court disal- 
lowed the loss on other grounds 
and did not decide the issue (South- 


eastern Bldg. Corp., on appeal 
C. C. A.-5). 

Both cases are on appeal, 
and developments should be 


watched. 


DISTRIBUTION BY CORPORATION OF 
PROPERTY WHICH HAS Ap- 
PRECIATED IN VALUE 


The Treasury has recently been 
contending that when a corpora- 
tion distributes property which 
has appreciated in value the cor- 
poration realizes gain upon such 
disposition of the property, and 
that in any event its earnings are 
increased by the appreciation so 
as to render the distribution tax- 
able as a dividend to the stock- 
holders. That no taxable gain is 
realized by the corporation, when 
the distribution was declared in 
property, rather than in money, 
was decided by the Supreme Court 
in General Utilities & Operating Co. 
v. Helvering (1935). However, the 
Treasury has been irying hard to 
upset the rule, and in Timken 
Estate attempted without success 
to persuade the Board and the 
Sixth Circuit to treat the unrealized 
appreciation as the corporation’s 
earnings, so that the distribution 
would be taxable to the stockholder. 
In 1944 five Tax Court decisions 
which followed the Timken Estate 
case were appealed to six different 
Circuit Courts. The Treasury is 
maintaining its position and is 
making a strong effort to create 
a conflict among the Circuits which 
would enable it to take the issues 
to the present Supreme Court. 


Development of the Dobson Rule 


In 1944 there was considerable 
development and application of the 
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rule in Dobson et al. v. Com’r (1943). 
In its opinion by Mr. Justice 
Jackson the Supreme Court ad- 
monished the Circuit Courts of 
Appeals that the “findings of fact’’ 
of the Tax Court are not reviewable 
by an appellate court if the findings 
have “‘warrant in the record” and 
a reasonable basis in the law, and 
that the same is true of the Tax 
Court’s selection of what course to 
follow in resolving tax questions 
such as those of “proper account- 
ing,” if there is no statutory pro- 
vision or regulation upon the point. 
The Court further stated that 
when the appellate court cannot 
separate the elements of a decision 
so as to identify a “‘clear-cut mis- 
take of law,” the decision of the 
Tax Court must stand. 

That the appellate courts are 
deferring to this admonition and 
are applying the rule to the best 
of their ability is apparent from a 
number of 1944 decisions. How- 
ever, the full meaning of the rule 
laid down by the Supreme Court 
is not yet clear to the Circuit Courts 
of Appeals, and there appears to be 
disagreement among the Justices 
of the Supreme Court itself on some 
aspects of the Dobson opinion. 

Within three weeks after the 
Supreme Court’s Dobson decision 
the First Circuit reversed a decision 
of the Board of Tax Appeals (now 
the Tax Court), which had taxed 
as rental income to a lessor cor- 
poration the payment by the lessee, 
to the lessor’s stockholders, of 


dividends on preferred stock which 
had been guaranteed by the lessee. 
The Circuit Court thought that the 
guaranteed payments were not in 
consideration of the lease and that 
they did not constitute income to. 
the lessor-taxpayer either actually, 
theoretically, or in contemplation 
of law. However, the Court had 
doubts as to the applicability of 
the Dobson decision, which it ex- 
pressed as follows: 

We think that the issue in this case is not 
one in which the decision of the Tax Court 
is binding upon the reviewing court. 
Helvering v. American Dental Co., 318 U.S. 
322 (1943). Perhaps we are wrong in this, 
in view of the latest decision of the Supreme 
Court in Dobson v. Commissioner, decided 
December 20, 1943. Whether the Dobson 
case was intended to introduce a revolu- 
tionary limitation upon the scope of judicial 
review as previously understood and prac- 
ticed, or merely to re-emphasize that under 
the revenue act the decisions of the Tax 
Court may be reversed only if “not in 
accordance with law,” is a question which 
will no doubt perplex the circuit courts of 
appeals until further light is shed upon the 
Dobson case by later decisions of the 
Supreme Court. . . . (Denholm & McKay 
Realty Co. v. Com’r.). 


DISAGREEMENT WITHIN THE 
SUPREME COURT 


The Supreme Court in a recent 
5-4 decision, McDonald v. Com’r, 
upheld the Tax Court in disallowing 
the deduction of the campaign 
expenses of a taxpayer seeking 
election as a State judge. After 


construing the law and deciding 
that such expenses are not ordinary 
and necessary business expenses 
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or non-business expenses, or a loss 
incurred in a transaction entered 
into for profit, the majority opinion 
apparently sought to amplify and 
strengthen the Dobson rule in the 
following language: 

Even if these conclusions, in the setting 
of federal income tax legislation, derived 
less easily than they do from the statutory 
provisions under scrutiny, we should not be 
inclined to displace the views of the Tax 
Court with our own. Of course, the Tax 
Court cannot define the limits of its own 
authority. And in cases like Commissioner 
v. Heininger, 320 U. S. 467, where the Tax 
Court mistakenly felt itself bound by supe- 
rior judicial authority, we must give cor- 
rective relief. But, as a system, tax legisla- 
tion is not to be treated as though it were 
loose talk or presented isolated abstract 
questions of law casting upon the federal 
courts the task of independent construction. 
Tax language normally has an enclosed 
meaning or has legitimately acquired such 
by the authority of those specially skilled 
in its application. To speak of tax deter- 
minations made in the system of review 
specially designed for federal tax cases as 
technical is not to imply opprobrium. 

Having regard to the controversies which 
peculiarly call for this Court’s adjudication 
and to the demands for their adequate dis- 
position, as well as to the exigencies of liti- 
gation generally, relatively few appeals 
from Tax Court decisions can in any event 
come here. That court of necessity must be 
the main agency for nationwide supervision 
of tax administration. Whatever the statu- 
tory or practical limitations upon the exer- 
cise of its authority, Congress has plainly 
designed that tribunal to serve, as it were, 
as the exchequer court of the country. Due 
regard for these considerations is the under- 
lying rationale of Dobson v. Commissioner. 


However, a strong dissenting 
opinion points out that the ma- 


jority did not accept all the views 
of the Tax Court and argues that 
neither the Dobson case nor any 
other to which the Court’s opinion 
points has indicated that the Su- 
preme Court should accept the Tax 
Court’s construction of a statute 
while repudiating the reasons on 
which its conclusions rested. Since 
one Justice concurred only in the 
result of the Court’s opinion, and 
four Justices dissented, it is not 
clear that a majority of the Court 
thought the Dobson rule applicable 
in the McDonald case. 

In Security Flour Mills Co. v. 
Com’r, a new leading case discussed 
elsewhere in this review, the Su- 
preme Court reversed the Board of 
Tax Appeals and disallowed the 
accrual of a deduction which had 
been allowed by the Board under 
the qualifying clause in Code Sec- 
tion 43. Evidently the majority of 
the Court, which construed Section 
43, thought the issue a question 
of law, and not of “‘tax accounting.” 
However, it is interesting to note 
that in dissenting Mr. Justice 
Jackson, who wrote the Dobson 
opinion, and Mr. Justice Douglas 
expressed the opinion that the case 
was governed by the Dobson rule, 
and would have upheld the Board. 


FINDINGS OF FACT UPHELD 


In a third case, Com’r v. Scottish 
American Investment Co. Lid., et al., 
the Supreme Court Justices do 
appear to be in agreement on one 
phase of the Dobson rule, and its 




















20 


L. R. B. & M. Journal 





application to proper findings of 
fact by the Tax Court may prob- 
ably be regarded as settled. The 
issue before the Court was whether 
the Board of Tax Appeals had 
drawn proper inferences from the 
record in finding that the taxpayer 
had an “‘office or place of business” 
in the United States so as to be 
entitled under prior law and regu- 
lations to be taxed as a resident 
foreign corporation. The Court, 
citing Dobson v. Com’r and several 
other Supreme Court decisions, 
held that there was adequate sup- 
port in the evidence for what the 
Board had found, and that its con- 
clusions in this case could not be 
set aside on appellate review. 


REVIEWABILITY OF FINDING AS TO 
YEAR OF WORTHLESSNESS 


Two appellate courts are in con- 
flict as to the applicability of the 
Dobson rule to the question whether 
the Tax Court has applied proper 
tests in determining the year in 
which property became worthless. 
The Court of Appeals for the Dis- 
trict of Columbia was asked to 
review a decision of the Board of 
Tax Appeals (now the Tax Court) 
in which it had been held that 
certain stock became worthless 
prior to the taxable year, and was 
not deductible as a loss for the 
taxable year. The Court of Appeals, 
being convinced that the Board’s 
test was too objective and that it 
disregarded what the taxpayer 
might think of his investment, 





applied a more subjective test and 
reversed (Smith v. Helvering). A 
dissenting Judge, however, while 
in sympathy with the conclusion 
of the majority, did not feel free to 
apply the equities of the situation, 
and expressed the opinion that the 
Court must affirm, as the Dobson 
rule applied. With this dissent the 
Seventh Circuit agreed, and in a 
case before it refused to determine 
whether the Tax Court should have 
used a subjective or objective test, 
applying the Dobson rule to sustain 
the Tax Court’s findings as to the 
year in which certain mining prop- 
erty became worthless (Superior 
Coal Co. v. Com’r). The Seventh 
Circuit said it could not substitute 
its own judgment for that of the 
Tax Court on a question of value. 


FINDING WHICH IS A CONCLUSION 
OF LAW IS REVERSIBLE 


The question whether trust in- 
come is taxable to the grantor 
under Code Section 22(a) appears 
to be a question of law to which 
the Dobson rule does not apply. 
Both the Sixth Circuit and the 
Tenth Circuit reversed Tax Court 
decisions which had taxed to the 
grantor the income from short- 
term trusts (Central Nat'l Bank of 
Cleveland, Ex’r v. Com’r; Armstrong 
v. Com’r). In the latter case the 
Tenth Circuit said there were no 
disputes in the evidence and 
adopted the Tax Court’s findings 
of fact zm toto; but it decided that 
the finding that the taxpayer was 
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the owner of the trust property 
was not a finding of fact covered 
by the Dobson rule, but rather a 
conclusion of law with which it 
disagreed. 


MIXED DETERMINATION OF LAW 
AND FACT 


When the appellate court cannot 
identify a “‘clear-cut mistake of 
law,” it must affirm under the 
Dobson rule. A taxpayer’s land 
was condemned by the City of 
Los Angeles, and he appealed the 
condemnations. He agreed, how- 
ever, with a third party to dismissal 
of the appeal in consideration for 
the payment of $41,000 by the 
third party. That amount the Tax 
Court held to be ordinary income 
and not capital gain, as it was not 
a part of the proceeds of the con- 
demnation. The Ninth Circuit 
affirmed, stating that the question 
confronting the Tax Court was one 
of fact, but adding: 

, . Perhaps the [Tax] Court’s deci- 
sion may be said to embody a mixed deter- 
mination of law and fact, but if so we are 
not able to identify in the decision any 
“clear-cut mistake of law’ warranting a 
reversal. . . . (Clover v. Com’r.). 


NEGATIVE APPLICATION OF DOBSON 
RULE 


Two 1944 decisions of the Su- 
preme Court may constitute a sort 
of negative application of the Dod- 
son rule. The Court denied rehear- 
ing of Dobson et al. v. Com’r which 
was requested by the two tax- 
payers in that case who had some 





taxable income from the 1939 
recoveries from the vendor of stock 
which they had previously pur- 
chased and had sold at a loss. The 
Board (now the Tax Court) had 
taxed such recoveries as ordinary 
income, and the taxpayers asked 
the Supreme Court to hold that 
they were capital gain. The Court 
pointed out that a transaction, to 
be subject to the capital gain pro- 
visions must be a sale or exchange, 
and said: 

. The Tax Court did not find as a 
matter of fact, and we decline to say as a 
matter of law, that the transaction was a 


“sale or exchange’”’ of a capital asset in the 
accepted meaning of those terms. ... . 


In Equitable Life Assurance So- 
ciety v. Com’r the Supreme Court 
took somewhat the same attitude. 
The Court was asked to hold that 
certain amounts designated as “‘ex- 
cess interest dividends” and paid 
by the insurance company on 
matured policies under certain sup- 
plemental contracts were deductible 
as “interest.” These amounts, 
which were in excess of regular 
interest at 3 per cent, were payable 
only when declared by the insur- 
ance company. Stating that more 
proof was needed than the contents 
of the policies and the stipulation 
of facts, but that no additional 
evidence was offered to the Tax 
Court, the Supreme Court refused 
to hold as a matter of law, on the 
basis of the meager evidence before 
it, that the payments were “‘inter- 
est.” The Tax Court’s finding, 
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that they were not, was therefore 
upheld under the Dodson rule. 
SECTION 102 CASES ARE FACT 
CASES 


As Section 102 cases are essen- 
tially fact cases, they will appar- 
ently not be considered to be 
reviewable on their merits. The 
following quotation from an opin- 
ion of the Second Circuit by Judge 
Frank may exemplify the attitude 
of the appellate courts: 

The Tax Court found that taxpayer’s 
earnings or profits were permitted to ac- 
cumulate beyond the reasonable needs of 
the business. Under the express terms of 
Section 102(c) this finding, if valid, created 
a presumption that the purpose of the ac- 
cumulation was to avoid surtax upon the 
shareholders unless the taxpayer proved the 
contrary by a clear preponderance of the 
evidence. The Tax Court found that the 
taxpayer had not done so. Both those find- 
ings constitute determinations of fact, 
which, under the narrowest interpretation 
of Dobson v. Commissioner 320 U. S. 489, 
we cannot disturb unless we consider them, 
as we do not, unsupported by substantial 
evidence. (Gunlocke Chair Co. v. 
Com’r.). 


OTHER FACT DETERMINATIONS 
WHICH WERE UPHELD 


That proper determinations of 
fact by the Tax Court, whether or 
not based upon conflicting evi- 
dence, are not reviewable is further 
illustrated by a number of recent 
decisions in which this element of 
the Dobson rule was applied: 

1. Where the Tax Court had de- 
termined the original cost of a 


building to a corporation and had 
refused to include alleged contrac- 
tor’s commissions paid to the prin- 
cipal promoter and sole shareholder, 
because it was not convinced that 
any amount was actually paid for 
contractor’s services, the Supreme 
Court upheld the findings, citing 
its Dobson decision. Likewise in 
the same case the Tax Court was 
upheld in its conclusion, reached 
after hearing vague testimony, that 
two small deductions for repairs 
were not properly taken, having 
been claimed and allowed in the 
preceding year (Claridge Apart- 
ments Co. v. Com’r). 

2. A taxpayer on the accrual 
basis sold certain shares of stock to 
a gas company under an agreement 
whereby the taxpayer could apply 
against the sale price one-half of 
its monthly bills for gas used. 
There was a gain on the sale, which 
the Tax Court held to be taxable 
when the proceeds of the sale ex- 
ceeded the cost of the shares sold, 
not when the contract was signed. 
The Eighth Circuit affirmed, stat- 
ing that the question is one of fact 
on conflicting evidence, on which 
the finding of the Tax Court is 
beyond its power to review (Hard- 
ing Glass Co. v. Com’r). 

3. That valuations of property 
by the Tax Court are findings of 
fact and, if supported by adequate 
evidence, will be upheld on review 
is illustrated by a number of new 
decisions. Valuations recently up- 
held include: 
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(a) The fair market value of 
preference stock issued as a 
dividend (Supplee-Biddle 
Hardware Co. v. Com’r); 


(b) The value of property for 
gift tax purposes (Hyman v. 


Munan); and 


nea 


(c) The value of gift property 
for gift tax purposes was re- 
duced by indebtedness for 
which it was pledged as secu- 
rity, and such reduction was 
upheld (Com’r v. Procter). 


4. Two estate tax decisions again 
indicate that a finding of the Tax 
Court with respect to a taxpayer’s 
motives will, if properly supported 
by the evidence, be upheld on 
appeal. The Second Circuit cited 
the Dobson case in adopting the 
Tax Court’s finding that certain 
property had been transferred by 
a decedent in contemplation of 
death, so as to require it to be in- 
cluded in the gross estate (Buck- 
minster Estate v. Com’r), and the 
Sixth Circuit handed down a de- 
cision in which it upheld similar 
findings of the Tax Court (Kroger 
Estate v. Com’r). The determina- 
tion of a taxpayer’s motive is im- 
portant in the application of several 
sections of the Code, among them 
Section 129, relating to “‘acquisi- 
tions to evade or avoid income or 
excess profits taxes.’”’ Are we to 
infer that if, in the application of 


that Section, the Tax Court con- 
cludes that a taxpayer’s principal 
purpose was to avoid taxes, there 
will be a chance to obtain a reversal 
only if the appellate court thinks 
the Tax Court drew improper 
inferences from the record? 


DIFFICULTY OF THE DOBSON RULE 


In the Dobson decision itself the 
Supreme Court observed: 


It is difficult to lay down rules as to what 
should or should not be reviewed in tax 
cases except in terms so general that their 
effectiveness in a particular case will depend 
largely upon the attitude with which the 
case is approached. .. . 


The truth of that observation is 
borne out by the difficulties which 
the appellate courts have experi- 
enced in their conscientious at- 
tempt to apply the Dodson rule in 
the past year. It seems to your 
reviewer that the Supreme Court 
in elaborating an old rule wrote a 
sweeping essay which succeeded in 
confusing not only the lower courts 
but itself as well. Further difficul- 
ties will no doubt be experienced 
in the future. It may be, however, 
that the Circuit Courts will feel, 
as the Supreme Court does, that 
it is undesirable to have numerous 
appeals of technical tax cases, and 
will lean toward affirming the Tax 
Court’s findings and conclusions, 
unless a ‘“‘clear-cut mistake of law” 
can be identified. 
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Contract Termination 


During 1944 industry was direct- 
ing much of its thought and effort 
to preparing itself for the problems 
incident to termination of war 
contracts and reconversion of facili- 
ties to the production of peacetime 
products. However, the Ardennes 
break-through by the Germans 
last December brought fears that 


the war might continue for a much 
longer period than had been thought 
earlier in the year, and the prob- 
lems of contract termination, plant 
clearance, etc., were for the most 
part put aside and a renewed em- 
phasis placed on the production 
of war materials. 

The favorable turn of events 
during the last month or so has 
again created the hope and expec- 
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tation that the war in Europe may 
end within a relatively short period. 
If these hopes are borne out, in- 
dustry may soon be facing the 
problems of contract termination. 
The Contract Settlement Act of 
1944, the issuance of the Joint 
Termination Regulations and the 
Joint Termination Accounting 
Manual, and the General Regula- 
tions issued by the Office of Con- 
tract Settlement represent a sub- 
stantial clarification of the rules 
and policies which are to be fol- 
lowed with respect to contract 
termination. These and related 
matters are dealt with by Mr. 
Russell in the leading article in 
this issue of the JOURNAL. 


25th Anniversary Number 


The 25th Anniversary Number of 
the L. R. B. & M. JOURNAL brought 
letters of appreciation from a num- 
ber of clients and other friends of 
the firm and from L. R. B. & M. 
alumni. The following letter to Mr. 
Lybrand from Mr. Philip J. Warner, 
President of The Ronald Press 
Company, was of especial interest, 
in part, because he has been a 
reader of our JOURNAL since its 
inception, and, in part, because his 
prominent position in the publish- 
ing field makes his words of appre- 
ciation all the more pleasing to us. 


It is hard to realize that I have been a 
privileged reader of the L. R. B. & M. 
JOURNAL for a quarter of a century. 


The outstanding development of the firm 
not only in professional accomplishments 
but more especially in the unusual esprit de 
corps and family good fellowship on the 
part of the various members of the organi- 
zation have, I am sure, been fostered to a 
large degree by the JOURNAL. 

I hope that I may convey through you 
my congratulations and deep appreciation 
to Mr. Staub and those others who have 
made it possible for me to look forward to 
each new issue of the JOURNAL, and a hope 
that I shall be privileged to read it over 
many years to come. 


Quarter Century Club 


The Boston office has six staff 
men who have been associated with 
our firm for more than twenty-five 
years, as follows: 


Eugene G. Boutelle 
Archie S. Harlow 
Leopold Koallick 
John B. Moore 
Frank C. Thompson 
Edwin E. Wakefield 


At a luncheon attended by part- 
ners, staff members and members 
of the office staff, each of the above- 
named was presented by the firm 
with a suitably inscribed gold watch 
to commemorate the eventful date. 

The roster of staff men who have 
passed the twenty-five year mark 
with the firm also includes the name 
of Mr. William Merkle, of our 
Chicago office. Mr. Merkle like- 
wise was the recipient of a gold 
watch in recognition of his years of 
faithful service with the firm. 
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Living Costs 

We hear much these days of the 
high cost of living but many of us 
would be surprised to find that 
living costs are only at the same 
level as in the middle 1920’s, and 
are actually lower than during 
World War I. In January, 1945, 
the National Industrial Conference 
Board, Inc. issued one of its series 
of “Road Maps of Industry,” a 
copy of which appears on the oppo- 
site page. It shows in graph form 
the general price level, wholesale 
prices, and cost of living during the 
past 125 years. 


It is encouraging to note that, 
according to the graph, price levels 
and living costs during the present 
war show a much smaller rise than 
was experienced during previous 
war periods. Presumably this is 
attributable in large measure to 
governmental price controls, which 
have been exercised much more 
widely than in former war periods. 
Although much criticism is heard 
of OPA and other regulatory bodies, 
we believe that for the most part 
such criticism is directed to the 
manner in which the controls are 
administered rather than against 
the principle of price control itself. 


Recent Developments in War Contract Termination 
(Continued from page 7) 


tations should be based upon total 
unit costs rather than upon selected 
cost elements. Direct material costs 
per unit may be affected by buying 
from previously untried sources, ex- 
periments may have been made in 
substitute materials, spoilage may 
have been heavy, or as experience 
was gained under the contract the 
purchasing may have improved. In 
both direct and indirect labor, the 
efficiency will ordinarily improve 
with experience; the initial super- 
vision, training and planning is un- 
doubtedly more costly than later on. 

Particularly in the smaller organ- 
izations, many of the initial costs 
may rest in the administrative and 
general expense accounts, such as 
administrative payroll, traveling or 
telephone and telegraph expense. 


There seems to be no reason, there- 
fore, why the computation of un- 
amortized initial costs should not be 
based on total costs applicable to 
the contract, other then engineer- 
ing, development and special tool- 
ing. Contracting officers have 
agreed in several instances to this 
method of computation. 

The contractor is entitled to 
adopt as the measure of excessive 
initial costs, the best-attained unit 
cost as at the effective date of ter- 
mination. He is not considered to 
be entitled to an allowance for 
future cost savings which he might 
have been able to bring about if the 
contract had run to completion, as 
such anticipated cost savings are 
not susceptible of proof. 
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Notes 


The following members of tne 
L. R. B. & M. organization have 
entered the armed services since 
the publication of the January issue 
of the JOURNAL: 


Louisville: 

Shelburn W. Hardesty 
New York: 

Eli Jaffee 
Philadelphia: 

Frank J. Keenan 

Ralph T. Stilley 


Baltimore Office 


Mr. Edmund A. Staub, who has 
been a member of our organization 
for many years, became the resi- 
dent manager of our Baltimore 
office during the past month, suc- 
ceeding Mr. Dewdney. Mr. Staub 
came with the firm in 1931, shortly 
after receiving his B.S. degree from 
Lehigh University and, until taking 
on his new duties at Baltimore, 
had been located ever since at New 
York, where in recent years he 
cared for some of our largest and 
most intricate engagements. He 
holds the degree of Certified Public 
Accountant of New York State and 
is a member of the American Insti- 
tute of Accountants and the New 
York State Society of Certified 
Public Accountants. Although our 
New York office will greatly miss 
him, we are sure that he will make 
as many close friends and valued 


relationships in Baltimore as he 
did in New York. 

It is a matter of sincere regret 
to us that Mr. Dewdney found it 
necessary for reasons of health to 
withdraw from public practice and 
hence to sever our long and happy 
association. He had been with our 
Baltimore office for the past twenty 
years, the first ten as assistant 
manager and the last ten in full 
charge there, during all of which 
period he contributed in a large 
way to the success of that office. 
Mr. Dewdney remains in Baltimore 
with one of the important clients 
of the firm in an executive capacity. 
He has our best wishes for long 
years of continued success and 
happiness in his new position. 





It is with deep regret that we 
announce the sudden passing on 
February 26, 1945, of John Vicker- 
man Montgomery of our Phila- 
delphia staff. Mr. Montgomery 
first joined our organization in 
December, 1917, working out of 
our New York and Boston offices 
until May, 1918, when he was 
loaned by our firm to the United 
States Shipping Board. 

Upon his release from the Ship- 
ping Board in November, 1919, he 
joined the staff of our Philadelphia 
office, remaining until March, 1923, 
when he resigned to become chief 
accountant for Hoffman-Henon 
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Company, with which company he 
was connected for some years. He 
subsequently was comptroller of a 
number of theatres in and around 
Philadelphia. In January, 1943, 
Mr. Montgomery returned to the 
Philadelphia office staff. 

His affable manner won him a 
host of friends in all walks of life, 
and his abilities commanded the 
respect of his associates and those 
whom he served. We shall greatly 
miss him and extend to his family 
our deepest sympathy. 

(LIST, 


Mr. A. B. Trott, President of 
The Daniels and Fisher Stores 
Company and one of the most 
widely known businessmen and 
civic leaders of the Rocky Mountain 
Region, died at his home in Denver, 
Colorado, on December 22, 1944. 
A director of the Denver Chamber 
of Commerce and active in a great 
many civic enterprises, Mr. Trott 
had been associated with The 
Daniels and Fisher Stores Company 
since he came to Denver in 1898 
and had been its president for over 
fifteen years. As a result of our 
contact with him over the many 
years we have served the company, 
we had gained a high regard for 
him. 

At a recent meeting of the Board 
of Directors, Mr. Walter Beans was 
elected president to succeed Mr. 
Trott and at the same meeting Mr. 
A. P. Sonneman was named treasur- 
er and secretary. 


_partment 


The history of Mr. Beans’ up- 
ward climb should be an inspiration 
to all accountants. Starting in our 
Philadelphia office in 1905, his out- 
standing capabilities brought him 
early recognition for in 1908, when 
expansion of our practice caused us 
to establish an office in Chicago, 
Mr. Beans was chosen as manager. 
One of the first clients of the new 
office was The Daniels and Fisher 
Stores Company which in 1911 
induced Mr. Beans to leave the pro- 
fession and accept the controller- 
ship of the company. From that 
time onwards Mr. Beans made 
steady progress within the organi- 
zation until now when the heavy 
responsibilitites of the presidency 
have been entrusted to him. 

Mr. Sonneman joined our Chicago 
Office staff in 1927 and became 
acquainted with The Daniels and 
Fisher Stores Company through his 
work on our audits. In 1936 he 
went to Denver as controller of the 
company and was made assistant 
treasurer in 1939. 

It is with great pleasure that we 
note the well deserved recognition 
of both of these gentlemen. 


Miss Laura M. Marshall, of our 
Boston office file and supply de- 
staff, has completed 
twenty-five years of service with 
the firm. Appropriate recognition 
by the firm of Miss Marshall’s 
faithful service was made by our 
partners in Boston. 
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The February issue of The Spokes- 
man, the official organ of the Penn- 
sylvania Institute of Certified Pub- 
lic Accountants, contained an 
article by Mr. Ross entitled, “‘In- 
come Tax in 1894 A.D.” In the 
article Mr. Ross reviews certain 
provisions of the Income Tax Law 
of 1894 (subsequently held to be 
unconstitutional) which are of 
special interest in relation to pro- 
visions of the present tax laws. 








In the “Behind the Financial 
News” column of the New York 
Herald Tribune the Associate Finan- 
cial Editor each Saturday presents a 
list of ‘Current Reading in Busi- 
ness, Economics, Finance and Pub- 
lic Affairs.”” The list in the Feb- 
ruary 10 issue included Mont- 
gomery’s Federal Taxes on Corpora- 
tions, 1944-45, and the list in the 
March 3 issue included Mont- 
gomery’s Federal Taxes on Estates, 
Trusts and Gifts, 1944-45. 


The February issue of The New 
York Certified Public Accountant 
contained a report of the meeting 
of New York State Society of Cer- 
tified Public Accountants which 
was held on January 8 and devoted 
to the consideration of ‘“Time- 
Saving Procedures in the Conduct 
of an Audit.” The report included 
the Opening Remarks by Mr. Len- 
hart, who presided at the meeting, 
and the papers presented on four 
subdivisions of the general subject, 
namely, “Planning the Year-End 


Audit,” “Audit of Cash,” “‘Time- 
Saving Procedures as Applied to 
Accounts Receivable,” and ‘“Ex- 
amination of Inventories.”’ 


The article by Mr. Perry on 
“Professional Accounting Practice 
Today and Tomorrow,” which ap- 
peared in the September issue of 
the L. R. B. & M. JOURNAL was 
reprinted in condensed form as the 
leading article in the Professional 
section of the December 1944 issue 
of The Accountants Digest. The 
Digest is “‘A Quarterly, Presenting 
in Compact Form the Substance of 
Outstanding Articles Selected from 
Leading Accounting Journals of the 
English-Speaking World.” 


Mr. McCullough addressed the 
Saginaw Valley Chapter of the 
National Association of Cost Ac- 
countants at a meeting held at the 
Bancroft Hotel, in Saginaw, Michi- 
gan, on February 19, his subject 
being ““The 1944 Tax Law.” 


Mr. Richardson gave a talk on 
“Federal Corporate Income Taxes” 
at the meeting of the Williamsport 
Chapter of the National Associa- 
tion of Cost Accountants, which 
was held at the Lycoming Hotel in 
that city, on January 8. 

On January 30, Mr. Richardson 
spoke on “Merit Rating and Its 
Maintenance in Pennsylvania,” at 
a meeting of the Study Group of 
the Philadelphia Chapter of the 
National Office Management Asso- 
ciation. 
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The address on Annual Reports 
to Stockholders which Mr. Warner 
delivered at the November 28 
meeting of the St. Louis Control 
of the Controllers’ Institute of 
America has been published in the 
March, 1945, issue of The Controller. 


On February 2 Mr. James J. 
Mahon, Jr., of our Philadelphia 
staff, gave a talk at one of the 
Stradley Tax luncheons on the sub- 
ject “Tax Effects of ‘T’ Day and 
‘Vv’ Day.” 

The Stradley tax group was or- 
ganized by Leighton P. Stradley, 
Esq., a Philadelphia lawyer, about 
ten years ago and meets each Friday 
at luncheon at the Union League 
Club, except during the summer 
months. The original purpose in 
forming the group was the exchange 
of experiences in actual practice 
between tax practitioners (both 
lawyers and accountants) in the 
Philadelphia area. The programs 
subsequently were expanded to in- 
clude talks by men prominent in 
the tax field, and over the years 
most of the outstanding tax men in 
the East, including many represen- 
tatives of the Treasury Depart- 
ment, have addressed the group. 


Mr. Perry is serving as a member 
of the Board of Examiners of the 
American Institute of Accountants, 
Col. Montgomery is a member of 
the Board of Trustees of the Ameri- 
can Institute Benevolent Fund, 
Inc., and Mr. Sweet is one of the 


representatives of the Institute on 
the National Conference of Lawyers 
and Certified Public Accountants. 


Partners and staff members are 
serving on committees of the Ameri- 
can Institute of Accountants ap- 
pointed for the current fiscal year, 
as follows: 

Col. Montgomery 
Executive 
Ross 
History 
Mr. Sweet 
Professional Ethics (Chairman) 
Investment Company Accounting 
(Chairman) 
Cooperation with S. E. C. 
Mr. Lenhart 
Accountants’ Liability and Liability 
Insurance (Chairman) 
Mr. Schaffer 
Accounting Procedure 
Mr. Staub 
Cooperation with Stock Exchanges 
Mr. Fischer 
Auditing Procedure 
Mr. Russell 
Termination and Renegotiation of War 
Contracts (Chairman) 
Mr. Warner 
Cooperation with Bankers and Other 
Credit Grantors 
Mr. Knoll 
Education 
Mr. Jennings 
Independence of Accountants 
Public Information 
Mr. Campbell 
Public Utility Accounting 
. Richardson 
Technical Sessions 
. A. R. Kassander 
Accounting Machinery 


Mr. 
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Mr. R. G. Ankers 
Refresher Courses 

Mr. A. J. Starr 
Membership 

Mr. W. G. Draewell 
Natural Business Year 


Mr. Hawes has been appointed 
a member of the Board of Exami- 
ners of the University of Illinois 
(C. P. A. examinations) for a three- 
year term. 

Mr. Hawes is also serving as a 
member of the Committee on Mem- 
bership of the Illinois Society of 
Certified Public Accountants. 


The Marine Corps headquarters 
in St. Louis released the following 
news item to the local newspapers 
early in February: 


Somewhere in the Pacific, (Delayed)— 
Marine Major Kermit M. Pennington, 30, 
has been promoted to that rank from Cap- 
tain. 

Major Pennington, formerly a Certified 
Public Accountant with Lybrand, Ross 
Brothers and Montgomery, 411 North 
Seventh St., St. Louis, Mo., is auditor for 
the Fourth Marine Division. 

He first joined the Marine Corps in July, 
1936, and has served with the Naval Air 
Station, Lakehurst, N. J., the Fifth Marine 
Division at Camp Lejeune, N. C., and 
Camp Pendleton, Oceanside, Calif., and at 
the Philadelphia Navy Yard. 

His wife, Mrs. Clara D. Pennington, re- 
sides at Bunker Hill, Ill. He is a graduate 
of Bunker Hill High School and the Uni- 
versity of Illinois at Urbana. 


Major Pennington became a 
member of the staff of our Phila- 
delphia office in 1937 and of the 


St. Louis staff in August, 1938. He 
had retained a reserve commission 
in the Marines and was called up 
for active service immediately fol- 
lowing Pearl Harbor. 


On February 19 the ‘‘Washing- 
ton, D. C., Chapter of the L. R. B. 
& M. Alumni Club” met at the 
Hotel Sheraton for dinner and an 
evening devoted to renewing old 
acquaintanceships. Those in at- 
tendance were: 

Lt. Haver E. Alspach, USNR. 

Lt. Comdr. Trygve A. Eliason, 
USNR. 

Mr. George N. Farrand, Office of 
Contract Settlement, and Mrs. 
Farrand. 

Capt. Lawrence P. Hourihan, AUS, 
and Mrs. Hourihan. 

Lt. Comdr. Paul F. Mason, USNR, 
and Mrs. Mason. 

Lt. Comdr. Edward Noell, USNR. 

Mr. Douglas Sale, Department of 
Agriculture, and Mrs. Sale. 

Capt. George B. Talmage, AUS, 
and Mrs. Talmage. 

A number of other “‘alumni’”’ now 
located in Washington unfortu- 
nately were not able to be present. 


Lt. (j.g.) George R. Brickley, 
USNR, formerly of our Chicago 
staff, visited that office recently 
while on leave, wearing the Purple 
Heart ribbon which he received, as 
he said, “for getting in the way of 
some shrapnel’ while his ship was 
engaged in the second battle of the 
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Philippines. He has fully recovered 
and returned to duty. 


Numerous members of the firm 
and of the Philadelphia and Pitts- 
burgh staffs are active in the work 
of the Pennsylvania Institute of 
Certified Public Accountants. 

Mr. Lybrand, Mr. Ross, Mr. 
Pugh and Mr. Fischer are mem- 
bers of the Advisory Commit- 
tee of Past Presidents of the Insti- 
tute. Mr. Ross is also chairman of 
the Committee on Institute Pub- 
lications and of the Historical 
Committee. Mr. Pugh is chairman 
of the Committee on Endowment 
Fund and a member of the Com- 
mittee on Institute Publications. 
Mr. Fischer is a trustee of the 
Endowment Fund and a member 
of the Committee on Cooperation 
with other Professional Groups. 
Mr. Drabenstadt is a member of 
the Committee on Legislation and 
C. P. A. Law. 

Mr. Richardson is a member of 
the Council and of the committees 
for the Study of the Federal Tax 
Structure, and on Development of 
Institute and Membership. Mr. 
Duncan A. Bruce is a member of 
the last mentioned committee, and 
Mr. James J. Mahon, Jr., is a 
member of the Committee on State 
and Municipal Taxation. 

In the Philadelphia Chapter of 
the Institute, Mr. Richardson is 
chairman of the chapter, Mr. Stein- 
meyer is a member of its Committee 
on Accounting Manpower, and Mr. 


Hewitt of its Committee on Other 
Professional Groups. Mr. James 
J. Mahon, Jr., is a member of its 
Committee on Study and Research, 
and Mr. Harry C. Zug of its Com- 
mittee on Meetings. 

In the Pittsburgh Chapter of the 
Institute, Mr. Marsh is chairman 
of its Committee on Legislation, 
Mr. Frederick M. McHugh is a 
member of its Executive Com- 
mittee, and Mr. Duncan A. Bruce 
of its Committee on Membership. 


Mr. Carl W. Lutz, of our Chicago 
staff, served as a member of the 
“Panel of Experts” at an “‘Infor- 
mation Please” type of meeting of 
the Illinois Society of Certified 
Public Accountants held in Janu- 
ary, 1945, at which questions relat- 
ing to accounting and auditing 
procedures were discussed. 


Mr. P. M. Armitage, of our Chi- 
cago staff, is serving as Chairman 
of the Committee on Education of 
the Illinois Society of Certified Pub- 
lic Accountants, and Mr. C. W. 
Lutz, also of the Chicago staff, is 
serving as a member of the Society’s 
Committee on Nominations. 
~ The following members of our 
Philadelphia staff have been award- 
ed their Pennsylvania C.P.A. cer- 
tificates: 

Edward J. Brede 

John J. Cronin 

James E. Gelbert 


Thomas P. Handwerk 
Daniel E. McBride 





Lybrand, Ross Bros. & Montgomery 
Offices 








